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PRESENT PROBLEMS OF AMERICAN SHIPPING 1 

GERARD HENDERSON 
Editor, Harvard Law Review 

IN the past, the controversies and discussions which have 
centered about our national merchant-marine policy have 
been concerned largely with ways and means of stimu- 
lating and expanding, quantitatively, the amount of tonnage 
under the American flag. A large and flourishing merchant 
marine, proudly waving the national emblem in the far corners 
of the earth, bringing honor and prestige to the nation and 
power and wealth to its owners, was the romantic ideal which 
our statesmen set before us, decked in patriotic symbolism. 
Like its counterpart on shore, the doctrine of high protection, 
it was grounded on the dogma that if only an industry can be 
stimulated to a high degree of activity and prosperity, the 
natural laws of supply and demand would themselves see to it 
that this industry properly satisfied public needs. Students 
of social psychology have remarked how often a set of political 
and social ideals proves on analysis to be merely the uncon- 
scious idealization of an economic interest. It is probably 
more than a coincidence that the program which this mer- 
chant-marine policy aimed at was in large part a formulation 
of what would bring most wealth, prestige and power to the 
shipowner. 

How utterly this traditional and one-sided approach to the 
problem is today outgrown is shown by the fact that the three 
legislative proposals before the last Congress and the one soon 
to convene, the Seamen's Bill, the Ship Purchase Bill, and the 
bill for the regulation of shipping combinations, are designed 
to protect the interests not of shipowners, but of seamen, and 
of the shipping and traveling public. And they seek to protect 
these interests, not by a process of stimulation and expansion, 

1 Read at the meeting of the Academy of Political Science, November 12, 
1915- 
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but by curbing the freedom of the shipowner, where his in- 
terests are thought to conflict with those of these other groups. 
This shows a change in public opinion strikingly similar to 
that which marked the evolution of our governmental policy 
toward railroads. At first stimulation, subsidy, expansion were 
the watch-cries. Millions in public lands and public moneys 
were poured into the lap of the railroads. Only gradually it 
came to be recognized that the public interest was not iden- 
tical with the interest of the railroad-owners, and that hours- 
of-service acts, safety-appliance laws, rate regulation, and 
laws against rebates were necessary to protect the interests of 
employes and of the public where they came in conflict with 
those of the railroads. 

Now that railroad regulation has become a familiar matter, 
one is apt to forget that every stage in the progress of this 
regulation was marked by conflicts as bitter as those which 
are now being waged about the various programs of maritime 
regulation, and that prophecies as dire as those which have 
greeted the Seamen's Law and the Ship Purchase Bill were 
hurled against the interstate commerce commission and the 
safety-appliance laws. It is, perhaps, natural that persons who 
are being regulated should object. It should be made clear, 
however, that it is not a sufficient condemnation of a policy of 
regulation to show that it does not promote the interests of the 
group which is to be regulated. If a law is passed to reg- 
ulate A for the benefit of B, you cannot prove the law a bad 
one by showing that it throws a burden on A and an advan- 
tage on B. That is the purpose of the law. 

Yet much of the criticism which has been directed against 
the Seamen's Law, the Ship Purchase Bill, and the Alexander 
Bill for the regulation of shipping combinations, has been of 
precisely this type. They have been criticized on the assump- 
tion that the stimulation and expansion of our national mer- 
chant marine are still the only concern of our government. 
Instead of inquiring whether these measures adequately pro- 
tect interests which are entitled to protection, it has been con- 
sidered a sufficient condemnation to show that they throw an 
added expense on the shipowner. 
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It is many a year since this country has seen a propaganda 
as skilful, as extensive, and seemingly as irresistible, as that 
which has been conducted against the La Follette Seamen's 
Law. The average citizen, who reads the newspapers, glances 
at the cartoons, hears political speeches, and discusses the 
affairs of the nation with his neighbor, has come to associate 
the law, subconsciously, with every form of political stupidity 
and moral obliquity. I believe there are not a few people on 
the eastern coast who have come to associate it with the Ger- 
man submarine campaign. 

The chief characteristic of the mythical Seamen's Law 
which this newspaper campaign has conjured up seems to be 
its supposed discrimination against American shipping. The 
charge merits careful attention. If there is one thing which 
the history of the past century has taught us, it is that under 
modern conditions when shipping is international not only in 
scope but in ownership, legislation which places any substan- 
tial burden on American ships to which foreign ships are not 
subject necessarily defeats its own ends, since the vessels can 
escape the law by the simple expedient of transferring their 
registry to a foreign flag. But in the Seamen's Law, almost 
for the first time in maritime legislation, the notion that a ship 
can be regulated on the jurisdictional basis of nationality has 
been rejected. The whole purpose of the Seamen's Law is to 
apply American legislative standards to foreign vessels as 
well as to American vessels. The language test, the provision 
that a given percentage of the crew must be able seamen, the 
elaborate requirements as to the manning and equipment of 
life-boats, the abolition of imprisonment for desertion, all are 
by the express terms of the statute applicable to foreign as 
well as American vessels. The whole jurisdictional basis of 
the principal sections of the Seamen's Law is territorial, not 
national. 

In two respects, however, it must be admitted that the law 
will not in practical administration operate impartially on 
ships of all nationalities. The requirement that 75 per cent 
of the crew must be able to understand the orders of the offi- 
cers places a heavier burden on American vessels on the 
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Pacific Coast than on Japanese vessels, since officers of Amer- 
ican vessels must by the terms of a previous law be American 
citizens. It is apparent, however, that the discrimination lies 
not in the provisions of the Seamen's Law, but in the require- 
ment of American citizenship for officers. If this provision 
were repealed, as it has been in the leading maritime nations 
of the world, American and Japanese vessels would in this 
respect be on a complete equality. 

The other section which, as the law is administered, affects 
American vessels adversely, is section 14, providing standards 
of life-saving equipment. The difficulty arises in this way : 
In order to avoid duplication of inspection, our general in- 
spection laws, of which this section was amendatory, provide 
that wherever the laws of a foreign country " approximate " 
our own, the ships of that nation need not submit to inspection 
in this country, provided that the foreign nation gives similar 
privileges to our vessels. The provision seems to be a sensible 
one. If a foreign law does in fact "approximate" our own, 
if its provisions are substantially those of our own, there can 
be no object in requiring inspection in both countries. But 
note the interpretation which the federal inspection service 
has placed on this section. It has held that the laws of all the 
foreign countries whose laws " approximated our own " be- 
fore the passage of the Seamen's Law, do so still. The Attor- 
ney General, in his opinion expounding the section in ques- 
tion, stated very explicitly that " the phrase contemplates 
' approximation ' not at the date when it was added to the 
law, to wit, 1902, but from time to time as the inspections and 
voyages occur." The interpretation of the inspection service 
must, therefore, go on the theory that the foreign navigation 
laws are in all substantial respects as severe as the Seamen's 
Law. Where, then, lies the discrimination ? 

I believe, however, that such a view is entirely untenable 
and that the inspection service is proceeding on a misconcep- 
tion of the section. The Seamen's Law has placed our navi- 
gation laws in advance of those of all foreign countries ex- 
cept Australia. If their laws approximated our own before 
the Seamen's Law, they have ceased to do so now. It follows 
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that they should be subject to the Seamen's Law, and to in- 
spection by American officials, until they are willing to adopt 
into their own laws substantially the provisions of the Sea- 
men's Law. You will see, then, that if this section discrimi- 
nates against American shipping, the fault is not in the stat- 
ute, but in its misinterpretation by the inspection service. And 
the remedy lies not with Congress, but with the Department 
of Commerce. 

This disposes of the charge that the Seamen's Law discrimi- 
nates against American vessels. The converse charge has been 
made with almost equal insistence: that it constitutes such an 
interference with foreign shipping that diplomatic complica- 
tions are inevitable. Note the dilemma. If legislation bears 
only on American vessels, it is discriminatory and unpatriotic. 
If it bears on American and foreign vessels equally, it is con- 
trary to international ethics. Here are two alternative argu- 
ments which lead to the result that the nation must abdicate 
utterly its function of securing safety for passengers and de- 
cent working conditions for seamen. One may well hesitate 
before accepting reasoning which leads to such a conclusion. 
As a matter of fact, the right of a sovereign nation to impose 
reasonable regulations relating to safety at sea and to the 
welfare of seamen, on all ships which clear from its ports, can- 
not be doubted. And as to the provisions which call for the 
abrogation, on due notice, of those portions of our commercial 
and consular treaties which provide for the arrest of deserting 
seamen, and deprive seamen on foreign vessels of their right 
to sue for wages in the federal courts, these provisions are so 
clearly in consonance with modern humanitarian notions that 
it is unlikely that any foreign nation should make this the 
occasion of diplomatic protest. 

But granted that the law can be applied to foreign as well 
as to American ships, the argument is made that it will place 
a greater expense on all the shipping which plies from our 
ports, necessitating an increase in freight rates which will 
jeopardize our foreign trade in its competition with other 
countries. This presents, indeed, a problem which cannot be 
set in logical form. It presents something more fundamental 
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than a conflict of ideas — a conflict of interests. If labor wants 
a higher price for its service, and society is unwilling to pay 
the price, no dialectic process can demonstrate that one is 
right and the other is wrong. The best we can do when faced 
with such a conflict is to see what adjustment is most in con- 
sonance with the accepted ideals of the time. If we do this, 
we shall find, I believe, that the argument that labor can be 
denied a living wage and decent working conditions in order 
to cheapen the price which society pays for its product, will 
find little favor. In passing child and women's labor laws, 
factory acts, minimum-wage laws, in encouraging the efforts 
of labor to improve its economic condition through union 
activity, we have recognized that society is not justified in 
accepting a service which it is not willing adequately to re- 
munerate. If our foreign trade is in so precarious a position 
that it must receive a grant in aid in the form of transporta- 
tion furnished below cost, it seems a matter of common justice 
that that grant in aid should not be paid out of the legitimate 
earnings of labor. 

It is another feature of that mythical Seamen's Law of the 
popular imagination that its terms are so immeasurably more 
severe than those of any foreign country that our foreign trade 
cannot stand up under its burden. Let us turn, for a mo- 
ment, to that great commonwealth of the Pacific from which 
we have borrowed so much of our industrial and social and 
political legislation during the past quarter-century — the Com- 
monwealth of Australia. The Australian merchant marine em- 
ploys more than 8,000 seamen. By the operation of the indus- 
trial arbitration law their wages are fixed by a decree which 
has the binding force of a statute, at roughly $40 per month 
for able seamen, $45 for boatswains and lamp-trimmers, $50 
per month for firemen and greasers, with corresponding wages 
for other employments. In American vessels, thanks to the 
unequal operation of private agreement, the corresponding 
wages are approximately $30, $35, and $40. Only in San 
Francisco, according to figures published by the commissioner 
of navigation, have the unions succeeded in attaining the Aus- 
tralian standard of wages. In Australia, again, after a care- 
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ful investigation, the president of the arbitration court — a 
member, it should be added, of the High Court of Australia, 
which corresponds to our own United States Supreme Court — 
awarded an eight-hour day for all seamen on Australian 
ships. In the Seamen's Law it is provided that on all Amer- 
ican vessels the deck crew shall be divided into two watches — 
a twelve-hour day. For work in port a nine-hour day is pre- 
scribed. Only firemen, oilers and water-tenders are accorded 
a legal three-shift day. 

The language test in the Seamen's Law, by which 75 per 
cent of the crew in each department must understand the 
orders of the officers, has been assailed as unprecedented and 
disastrous. In Australia, by the Navigation Act of 1912, every 
seaman must " possess a knowledge of the English language 
sufficient to enable him fully to understand the necessary 
orders that may be given in the performance of his duties." 1 
Yet Australia is as much exposed to Oriental competition as 
the United States. No less vigorously has the requirement 
that from 40 to 65 per cent of the deck crew must be able sea- 
men been attacked. Yet the Australian law allows only one 
ordinary seaman and one apprentice — all the rest must be able 
seamen. 

I have dwelt at some length on the Seamen's Law because 
the seaman's interests are more apt to be overlooked than are 
the interests of shipowners and of the shipping public. It 
seems essential, however, that some form of public regulation 
of shipping should be established to safeguard the interests of 
the shipping public. Preferably, it should take the form of a 
strong maritime commission, with broad powers of investiga- 
tion and regulation. As is well known, modern shipping, 
leaving out of account the tramp steamers, cannot be carried 
on on a competitive basis. Substantially all the steamship lines 
which operate from American ports are governed by agree- 
ments regarding rates, division of territory, and times of sail- 
ing. These agreements have been in many respects highly 
beneficial. Monopoly has brought with it regularity of sailing, 

1 Sec. 47. 
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specialization of routes, stability of rates, and freedom from 
many of the worst forms of rebating and discrimination. Only 
the most extreme worshiper of economic individualism would 
advocate an attempt to restore competition. But these advan- 
tages have been secured at the cost of the many evils neces- 
sarily attendant on unrestricted monopoly. Rates had in- 
creased, even before the war, to an unjustifiable level. New 
steamship lines seeking entrance into the field have been driven 
out. Individual shippers, fearing the power of the shipping 
conferences, have been afraid to press legitimate claims. These 
are evils that can be met only by public regulation, as has 
been amply proved in the history of our railroad system. 

Regulation by a system of government competition, as em- 
bodied in the ship purchase bill, cannot cope with the situa- 
tion. It would hardly be considered a statesman-like proposal 
to have the government seek to reduce railroad rates, when- 
ever they were thought to be too high, by laying parallel tracks 
and running freight cars below cost. The interstate commerce 
commission can fix rates much more simply and scientifically 
by an administrative order. To fight the great shipping com- 
binations and conferences by the kind of guerrilla warfare to 
which a fleet of government-owned ships would have to resort, 
would be demoralizing in the extreme. But commission regu- 
lation should be supplemented by a gradually increasing 
amount of public ownership and operation. The notion that 
the government is incapable of conducting a business of this 
kind efficiently is, in my opinion, outworn and untrue. Gov- 
ernment ownership is generally opposed either on philosoph- 
ical grounds, because it is in conflict with the metaphysical 
concept of liberty, or on historical grounds, because it is not 
one of the traditional functions of an eighteenth-century gov- 
ernment. But if we turn from metaphysics and history to pres- 
ent-day realities, we find that the government has completed a 
colossal interoceanic canal for the benefit of the same shipping 
interests which are now proclaiming that the government is 
unfit to run a steamboat line. We find it conducting, also for 
their benefit and at their request, a very useful and highly 
profitable war-risk insurance business. We find it actually 

(80 



82 THE AMERICAN MERCANTILE MARINE 

engaged in the operation of a highly successful line of pas- 
senger and freight vessels from here to Panama. In the face 
of these hard business facts, theoretical objections derived from 
Adam Smith and Herbert Spencer are not very persuasive. 

A line of fast steamships between the United States and the 
east and west coast of South America, and a strong permanent 
line to the Orient, are urgently needed for the development of 
our foreign trade. I do not believe that these lines can be 
secured through subsidy, whether under that name or under 
the more euphonious term, mail subvention. We have experi- 
mented with low subsidies in the past with very little success. 
If we increase them substantially, there is danger that the 
ships will be operated to earn the subsidy rather than to serve 
the shipping public. These lines should be established on the 
same theory as that of the postoffice — that the service is so 
important to society that it should be carried on by the gov- 
ernment, even if at a loss. 
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